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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

1*

In the Matter of )
)

Amendment of Part 90 of the )
Commission's Rules to Adopt )
Regulations for Automatic Vehicle )
Monitoring Systems )

TO: The Commission

PR Docket No. 93-61
RM 8013 1

INFORMAL COMMENTS OF SOUTHWESTERN BELL MOBILE
SYSTEMS, INC. CONCERNING NORTH AMERICAN TELETRAC

AND LOCATION TECHNOLQGIES INC.'S APPLICATION FOR FREEZE

Southwestern Bell Mobile Systems, Inc. (ltSBMSIt), by its

attorneys and pursuant to section 1.41 of the Commission's Rules,

47 C.F.R. §1.41, hereby submits informal comments concerning the

Application for Freeze ("Application") filed by North American

Teletrac and Location Technologies, Inc. ("Teletraclt ) in the above-

captioned proceeding. Teletrac seeks to have the Commission freeze

further grants of automatic vehicle monitoring ("AVM") licenses and

special temporary authorizations in the 904-912 and 918-926 MHz

bands pending completion of the captioned rulemaking. Y As

demonstrated below, Teletrac's Application is without merit and

should be denied. In support of these comments, the following is

respectfully shown:

Y On April 9, 1993, the Commission released a Notice of Proposed
RUlemaking (ltNPRMIt) in this proceeding, 8 FCC Rcd 2502 (1993). In
the NPRM, the FCC seeks to expand the scope of AVM service and to
redesignate the service as the Location and Monitoring Service
("LMS"). Teletrac's Application would affect licensing under the
current AVM rules. Accordingly, SBMS will refer to the service
involved as AVM throughout this document.
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I. INTRODUCTION

SBMS is a wholly-owned sUbsidiary of Southwestern Bell

Corporation ("SBC"), a pUblicly traded corporation. Through its

various ownership interests, SBMS is one of the largest providers

of cellular telephone service in the United States and has been a

leader in the development and implementation of advanced

telecommunications technologies. SBC, on behalf of SBMS, has been

an active participant in RM 8013. ~ Comments of Southwestern

Bell Corporation, RM No. 8013, filed July 24, 1993. SBMS is itself

simultaneously filing Comments to the NPRM in this proceeding.

SBMS is a party in interest with respect to the Teletrac

Application because it is itself an AVM applicant. SBMS has

applied for an AVM system in Chicago, Illinois and is vitally

concerned with the continued processing of AVM applications. SBMS

is ready, willing and able to commit significant resources to the

construction and operation of an AVM system in chicago and to

operate that system under the Commission's current rules. The

technology upon which SBMS t application is based is mature and

proven. It has been in operation in the state of New South Wales,

Australia since 1989 and has a history of performance and

reliability.

After accepting grants of hundreds of 904-912 MHz AVM

applications nationwideY under the Commission t s interim rules,

Teletrac now shuns the very conditions which were the predicate for

Y ~ opposition of Pinpoint communications, Inc., RM No. 8013,
Appendix A (filed July 23, 1992).
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such grants in the first instance. Teletrac has misinterpreted the

current rules upon which its request for freeze is based.

Moreover, it has failed to demonstrate any legally cognizable harm

that will result to itself or any impairment of the agency's

permanent AVM licensing process if interim AVM applications

continue to be processed and granted. Teletrac's Application is

nothing more than a transparent attempt to stifle the

implementation of other AVM systems whose operations comply with

the interim rules and who would directly compete with Teletrac.

Accordingly, Teletrac's Application should be denied.

II. AVM LICENSING RULES CLEARLY PERMIT THE LICENSING OF MULTIPLE
SYSTEMS.

Teletrac's construction of the interim AVM rules, of which

Teletrac purportedly seeks to prevent further "misapplication," is

that wrong. Teletrac contends that under the interim rules adopted

in 1974, wideband pUlse-ranging AVM systems are to be licensed on

an exclusive basis in the 904-912 and 918-926 MHz bands. V

In establishing its interim AVM rules, the Commission viewed

its spectrum allocation as a means to elicit empirical data from

the marketplace concerning pUblic demand for AVM and alternative

technologies to deliver the service. ~ Report and Order, Docket

No. 18302, 30 Rad. Reg. 2d 1665, 1672 (1974) ("Interim Order"). It

wished to provide an environment of experimentation and

specifically encouraged licensees to cooperatively share the AVM

spectrum. .I5L..

~ Application at 4-5, 6-8, 12 n.21.
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Nearly 20 years later in its HEBM, the Commission has

reaffirmed that spectrum sharing and experimentation were, in fact,

the defining principles for the establishment of interim AVM

service:

[Teletrac] contends that the Commission always
intended that AVM systems would be licensed on
an exclusive basis, implying that the
Licensing Division has erred in licensing
systems on a non-exclusive basis. • • We do
not find sufficient evidence in any of the
Commission's past proceedings or in the
interim rules to support this claim. The
interim rules were • • . intended to promote
the technological and marketplace development
of AVM systems in general and to provide an
environment of experimentation. . • .ill.JJl
believe that our licensing methods have
reflected this intent. .• [A]t the time the
interim rules were adopted there were no
licenses being granted on an exclusive basis
in the private land mobile services.
Exclusive licenses were not adopted until May,
1974, in PR Docket No. 18262, 46 FCC 2d 752
(1974) and there is no evidence in the Report
and Order that the Commission was
contemplating aPBlying such a new concept to
the AVM service.

Clearly, the commission's description of its own intent in adopting

and applying the interim rules negates Teletrac's revisionist view

of history.~

It is well settled that the Commission has broad discretion to

make, interpret and apply its own policies. ~ Marlin

Broadcasting y. FCC, 952 F.2d 507, 511 (D.C. Cir. 1992). In the

Y NPRM at 2504 n.29 (emphasis added).

~ Given the Commission's unequivocal explanation in the NPRM,
the Application is nothing more than a Petition for Reconsideration
of the NPRM. ~ Opposition To Application For Freeze of AMTECH
Corporation, PR Docket No. 93-61, RM No. 8013 (filed June 4, 1993)
("AMTECH Opposition").
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case of interim AVM, the Commission has consistently interpreted

its rules and policies in the way it does now. HEBM at 2504 n.29.

These rules have been in place for nearly twenty years. The

commission has issued hundreds of licenses to multiple entities in

the correct understanding that AVM licenses are not exclusive.

While the agency is now conducting a comprehensive re-examination

of AVM regUlations in PR Docket No. 93-61, until new rules are

adopted, there is no reason for it to opt for an entirely new

construction of existing rules.

III. THE CONTINUED ACCEPTANCE AND PROCESSING OF AVM APPLICATIONS
WILL NOT FRUSTRATE THE COMMISSION'S REGULATORY OBJECTIVES OR
HARM TELETBAC.

A. Continued Acceptance and Grant of Applications will Not
PrejUdice The Commission's RUlemaking.

Not only does Teletrac base its Application on an incorrect

interpretation of the interim rules, it provides no evidence of

irreversible harm to it or the pUblic interest that will occur in

the absence of an application freeze. In fact, while the

Commission has discretion to impose a freeze on licensing in

certain limited circumstances, it has done so only when it has

determined that its regulatory flexibility might otherwise be

jeopardized.~ Such is not the case here. Y

~ ~ Kessler y. FCC, 326 F.2d 673 (D.C. Cir. 1963); Acceptance
of 929-930 MHz One-Way Paging Applications, 6 FCC Rcd 6024 (1991).

Y Even in instances where the Commission has deemed a freeze
appropriate -- a case which has not been shown to exist here -- it
has made the freeze prospective to afford adequate notice. ~
Public Notice, Report No. CL-87-92, released December 15, 1986 (in
which the Commission announced the effective date of a freeze on
applications to modify Cellular Geographic Service Areas.) More
typically, however, the Commission simply makes applications
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Teletrac suggests that "without a freeze, continued licensing

of narrowband systems in the wideband allocation will increase the

potential for interference and actual interference."AI Many

licensees, however, have already gone on record to state that their

technologies can function in a mUlti-operator shared environment

without harm. 21 SBMS shares their view.1Q1 Furthermore there is

no exclusive wideband allocation in the AVM band. Given the

preconditions for grant of Teletrac's applications, i.e., a

willingness to share the spectrum and to cooperate with other in

band licensees in good faith to avoid interference, there is no

basis for the agency to protect a right which Teletrac never had.

In a shared spectrum environment, it is only natural that

additional licensing will, at least theoretically, increase the

possibility of interference. This is exactly why SBMS has designed

received during the pendency of a rulemaking subj ect to its
outcome. Q§§ Amendment of Parts 2. 22 and 25 of the Commission's
BuIes to Allocate Spectrum for. and to Establish Other BuIes and
Policies Pertaining to the Use of Radio Frequencies In A Land
Mobile Satellite Service For The Provision of Various Common
Carrier Services, Report and Order, 2 FCC Rcd 1825, 61 Rad. Reg. 2d
165 (1986) (citing to Notice of Proposed Rulemaking in Gen. Docket
No. 84-1234, 50 FR 8149 (Feb. 28, 1985) inviting interested parties
to file applications for Mobile Satellite Service sUbject to the
adoption of permanent rules). See also Amendment of the
Commission's Rules Relatiye to Allocation of the 849-851/894-896
MHZ Bands, Report and Order, 5 FCC Rcd 3861, 67 Rad. Reg. 2d. 1329
(1990).

AI Application at 2.

21 Q§§ LSL, Opposition of Pinpoint Communications, Inc. to
PacTel Teletrac's Application for Freeze, RM No. 8013 (filed June
4, 1993) at 11 and comments cited therein; see also Comments of
Southwestern Bell Corporation, RM No. 8013 (filed July 23, 1992).

1QI ~ Affidavit of Keith Rainer which is appended as Attachment
A hereto.
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its system with a high degree of resiliency.tv Teletrac's

failure to do the same is not a justification for a freeze. Rather

than substantiate the need for a freeze, Teletrac's concerns, if

true, are more a basis for it to either turn in its licenses to the

Commission or have them revoked by the agency.

It is S8MS's belief, and the record shows, that the operation

of mUltiple wideband systems is possible at the present time. 1Y

In light of this evidence and the fact that Teletrac has obtained

licenses in a myriad of markets, Teletrac's request should be seen

for what it is: an attempt to lock out its would be competitors and

to stifle further technological wideband development. These

anticompetitive objectives are antithetical to the Commission's

goals for AVM service and should not be rewarded with a freeze.

B. Although Teletrac May Be Concerned with The Fragility Of
Its Own system, Investment In AVM Technology continues
And Should Not Be Discouraged.

Teletrac contends that if license applications are not frozen,

future development of AVM systems will be chilled. Teletrac' s view

does not represent that of the industry as a whole. Unlike

Teletrac, SBMS and other entities are continuing to invest in AVM

tv ~ Affidavit of Keith Rainer. SBMS appreciates Teletrac's
fears of future spectrum congestion. In its Comments in this
docket being filed concurrently herewith, SBMS proposes an
allocation scheme which represents a compromise between unlimited
sharing and the 8 MHz bandwidth exclusivity advocated by Teletrac.
S8MS proposes the separation of narrowband and wideband operations
in discrete spectrum and the licensing of four exclusive 4 MHz
wideband operators in every market. ~ Comments of Southwestern
Bell Mobile Systems, Inc., PR Docket No. 93-61 (filed June 29,
1993).

1Y ~ Comments of SBMS, RM No. 8013, filed June 29, 1993, and
Rainer Affidavit.
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technology for operation in a shared spectrum and have taken the

first steps to have their systems implemented. llI In short,

Teletrac speaks only of its own uncertain commitment to construct

its numerous licensed facilities in a shared environment.

Teletrac claims that a freeze on further AVM licensing is in

the public interest, but actually a freeze at this time would have

the opposite effect.~ A freeze could in fact limit research and

development of advanced technologies currently under way by

applicants, such as SBMS, and other parties who have filed comments

opposing Teletrac. Only one entity will benefit from a freeze and

that is Teletrac.

Given these circumstances, if the FCC is to freeze anything,

it should be the award of further authorizations to Teletrac.

Teletrac should be reminded, consistent with the Commission's

Rules, to cooperate in the sharing of spectrum and to seek mutually

~ As the record developed in response to Teletrac's Petition for
Rulemaking made clear, there has been and is considerable interest
and investment in existing and new AVM technologies for operation
under the current regulatory structure. ~ discussion in Reply
Comments of AMTECH, RM No. 8013 (filed August 7, 1992) at 10-12 and
comments cited therein. Teletrac's apparent reluctance to invest
further in its own technology, (JiH Czerner Affidavit) reflects not
current market conditions but Teletrac's concern about buying a
seemingly inefficient technology for operation in a shared spectrum
environment. Unable to operate its system in this arena, Teletrac
obstinately seeks to convince the FCC that spectrum sharing was not
contemplated by the interim rules, a view that has been rejected by
the Commission.

~ Teletrac attempts to support its claims with an Affidavit of
Charles S. Jackson to demonstrate that spectrum sharing is not
possible in the AVM band. Jackson's affidavit is not persuasive.
~ Affidavit of Keith Rainer.
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satisfactory solutions with co-channel licensees. XV If Teletrac

cannot operate in such an environment, it should return its

licenses.

Teletrac, ironically, calls SBMS's proposed system a "paper"

system. Quite the contrary, the system SBMS intends to introduce

to the united states employs a successful technology already

operational in Australia. Furthermore, the Quiktrak technology can

operate in a shared spectrum environment. As noted above, Teletrac

only has operations in six markets~ though it has held hundreds

of authorizations since 1989. Moreover, it is using only 4 MHz of

the 8 MHz for which it sought and received authorization. IV In

light of these facts, Teletrac's feeble attempts to disparage SBMS

and other AVM applicants are ridiculous. Although the interim

rules may undergo modification in certain respects, Teletrac's

claims do not rebut the evidence that the current licensing regime

is not a deterrent to AVM investment, particularly for a robust

system designed to operate in a shared spectrum environment.

~ 47 C.F.R. §90.173{b).

Czerner Affidavit, para. 2.

IV ~ Response of Teletrac to the Comments of the Missile Group
Old Crows, RM No. 8013 (filed Jan. 14, 1993) at 12.
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IV. CONCLUSION

For the foregoing reasons, SBMS respectfully submits that

Teletrac's Application is unjustified and should be denied.

Respectfully sUbmitted,

SOUTHWESTERN BELL MOBILE SYSTEMS,
INC.

By: ~btm!
Louis Gurman, Esqu1re
Robert L. Hoggarth, Esquire
Gurman, Kurtis, Blask & Freedman

Chartered
1400 sixteenth street, N.W.
suite 500
Washington, D.C. 20036

June 29, 1993
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Watts, Esqu1re
Vice resident - General

Attorney
17330 Preston Road
Suite 100A
Dallas, Texas 75252
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ATTACHMENT A

Keith Rainer, being duly sworn, depo.e. and .ay8:

1. I am a member of the technical etaff at SouthWBstern

Bell Technology Reaources, Inc. ("Tal"), where I have been an

.-ployee aince 1990. At 'l'RI I Ul involved. in work on radio based

comaunicatlons systea. and product.. My .pecific area. of

interest include indoor microoellular systeas, outdoor and indoor

.irele.a data aysteme, mobile location technology antennae,

electromagnetic propagation modeling and measurements and radio

communioation protocols.

2. I have a bachelor'. degree in electrical engineering

which I received with honora frOID Auburn Unl"ersJ.ty. I a1ao have

an KS In electrical engineering which I received froa the Georgia

In.~itute of Technology. I have completed extensive 9raduat~

studies beyond my ..ater'a deqree.

3. Following the cOIDplet.ion ot my bacla.lur's degree

program in 1980, I began employment with Bell Telephone·



r.borator.l.es. While at Bell Laboratories, I worked on the

development of digital switoh•• , circuit analysis proqr..s,

.y.~.m8 reliability analyaia programs, coding for .-.ory

114nagement and advanced algn41ing protocols. During this time

period I alao completed work on ~ maeter r
• d89ree.

... In 1983, I left Bell Laboratories and began employment

wl~h t.he Georgia Institute of Technol09Y ("Georgia Tech") as a

-..ber of the ~••argh faoulty where I achieved the position of

senlor Re8~J:ch Bngineer. While at Georqia Tech I performed

extenBlve r"..earcb in the areas of applied elect.roJlagnet.ics and

ca-munlcation syatema, taught continuing education couraea on

••lected topics in electrODUlgnetlc8, and waB accepted intu the

electrical engineering dooLoral program.

5. I have aut.hored and co·authored numerou8 t.echnical

papera and reporta on antennaa and radio coaaaunlcatlons syet.as.

I have received two Certificates of Recognition !rom BASA, an

Induatrial Design Achievement Award from Rogers Corporation and

in 1989, the Outstanding Reaearcher of the Year Awa£d trom the

Georgia Tech aesearch Inatitute. I IUD a member of the Bta Kappa

Hu and Tau Beta Pi engineering honor soclet.le8.

6. I have revlewed the Application for Freeze filed by

Horth American Teletrac and Loca~ion Technologi... , Inc.

("pacT.l", in the above-captioned matter and the Affidavit of Dr.

Charles L. Jackson ("Jackson A£fidavit") appended there~o.

7. Contrary to statements contained in para.graph 12 of Dr.

Jackaon'a Affidavlt, based on my per80nal observation and

t.sting, wideband (spread spectrum) communication 8y8t~ can
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FROM SBMS LEG~L 214-733-2804 96.28.1993 12:37 P. '"

operato reliably co-located (i.e. in ~h. aame 9800raphio area and

1n 010•• proximity) on 4 co-ohannel balie in the '02-'28 MH& ISM

band. This i. not to ••y that in qeneral all wideband (.pread

gp,otruM) communication 'yBternl will operate reliably co-located

(i .•. in the same qeoqraphic Ar.a and in cloa. proximity) on a

eo-channel baBis in the 902-'28 MHz ISM band or that under

certain circum.~ancel any will operate reliably. Reliabl. co

ohannel operation of co-located wideband By.terns i8 dependent on

the sy.tem deaion, method of system operation, and the local

r.~io environment. Contrary to .tatement. made 1n Dr. Jack.on'.

Affidavit, it do•• not always reqUire one .yetem to have any

particular infomation about the other .yetem(.).

It 18 my opinion that Southwe.tern Sell Mobile Sy.tems,

Inc.'. ("5BMS") teohnoloqy can operate reliably in the shared

radio environment of the upper LXS band in the g02-928 MHz ISM

ba~d, given today'. environment and the exiatence of current

liQ8n.eel. In particular, 1t il my opinion that SIMS' LMS syetem

oan operate %ellably in the aharod radio environment that .xi.ts

to~ay co-looated with other 'ysteme currently operatinQ in the

sa.e band•.



•
FROM SBMS LE6AL 214-133-2604

06.28.1993 14122
P. :2

L Subscribed to and .worn before me this 28th day of June,
11'93.
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CERTIFICATE OF SERVICE

I, Ellen Dorsey a secretary at Gurman, Kurtis, Blask &
Freedman, Chartered hereby certify that on this 29th day of June,
1993, a copy of the foregoing INFORMAL COMMENTS OF SOUTHWESTERN
BELL MOBILE SYSTEMS, INC. CONCERNING NORTH AMERICAN TELETRAC AND
LOCATION TECHNOLOGIES INC.'S APPLICATION FOR FREEZE was served by
first class United states mail, postage prepaid on the following
parties:

Ralph Haller, Chief
Private Radio Bureau
FEDERAL COMMUNICATIONS

COMMISSION
2025 M street, N.W.
Room 5002
Washington, D.C. 20554

Rosalind K. Allen, Chief
Rule Branch
Land Mobile and Microwave

Division
Private Radio Bureau
FEDERAL COMMUNICATIONS

COMMISSION
2025 M Street, N.W.
Room 5202
Washington, D.C. 20554

Renee Licht
Acting General Counsel
FEDERAL COMMUNICATIONS

COMMISSION
Room 614
1919 M Street, N.W.
Washington, D.C. 20554

David Solomon
Assistant General Counsel
FEDERAL COMMUNICATIONS

COMMISSION
Room 616
1919 M Street, N.W.
Washington, D.C. 20554

Terry L. Fishel, Chief
Land Mobile Branch
Licensing Division
Private Radio Bureau
FEDERAL COMMUNICATIONS COMMISSION
1270 Fairfield Road
Gettysburg, PA 17325

John J. McDonnell
Marnie K. Sarver
Matthew J. Harthun
REED, SMITH, SHAW & McCLAY
1200 18th Street, N.W.
Washington, D.C. 20036

Richard E. Wiley
David E. Hilliard
Carl R. Frank
Edward A. Yorkgitis, Jr.
WILEY, REIN & FIELDING
1776 K Street, N.W.
Washington, D.C. 20006

Neil D. Schuster
Executive Director
INTERNATIONAL BRIDGE, TUNNEL

AND TURNPIKE ASSOCIATION
2120 L Street, N.W.
Suite 305
Washington, D.C. 20037
2120 L Street, N.W.

Ian D. Volner
COHN & MARKS
1333 New Hampshire Avenue, N.W.
suite 600
Washington, D.C. 20036

Richard C. steinmetz
1201 S. 2nd Street
wilwaukee, WI 53205



George Y. Wheeler
KOTEEN & NAFTALIN
1150 Connecticut Ave., N.W.
suite 1000
washington, D.C. 20036

John B. Richards
KELLER & HECKMAN
1001 G street, N.W.
suite 500 West
washington, D.C. 20001

David M. Evan
CONSOLIDATED RAIL CORP.
6 Penn Center Plaza
Philadelphia, PA

Ken siegel
AMERICAN TRUCKING ASSOC.
2200 Mill Road
Alexandria, VA 22314

C.A. Moore
CITY OF LOS ANGELES
Department of Airports
P.O. Box 92216
Los Angeles, CA 90009

Richard L. Ridings
OKLAHOMA TURNPIKE AUTHORITY
3500 Martin Luther King Ave.
P.O. Box 11357
Oklahoma City, OK 73136
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David L. Hill
Audrey P. Rasmussen
O'CONNOR & HANNAN
1919 Pennsylvania Ave., N.W.
suite 800
Washington, D.C. 20006

Stanley M. Gorinson
John Longstreth
PRESTON, GATES, ELLIS

& ROUVELAS MEEDS
1735 New York Ave., N.W.
suite 500
Washington, D.C. 20006

Hunter O. Wagner, Jr.
GREATER NEW ORLEANS

EXPRESSWAY COMMISSION
P.O. Box 7656
Metairie, LA 70010

Richard F. Andino
AMTECH LOGISTICS CORP.
17304 Preston Road, E100
Dallas, TX 75252

James S. Marston
AMERICAN PRESIDENT CO., LTD
1111 Broadway
Oakland, CA 94607

Thomas J. Keller
VERNER, LIIPFERT, BERNHARD,

MCPHERSON AND HAND
901 15th Street, N.W.
suite 700
washington, D.C. 20005


